ANALYSIS OF THE PROPOSED 

MCNABB DRAIN

TOWNSHIP OF RAMARA

October 8, 2002

The purpose of this report is to analyze the conversion of the 1903 McNabb Award Drain to the McNabb Drain, a drain under the Drainage Act, commonly referred to as a municipal drain.  The purpose of the work is to remediate drainage problems that were created late in 1997 in Ramara Township.  Drains constructed under bylaw under the Drainage Act are commonly referred to as municipal drains.  While I have attempted to refer to this project as the McNabb Drain – the name given to the project by Mr. K. Smart – I may on occasion refer to the project as the McNabb Municipal Drain.  Both names refer to the same project.

BACKGROUND

It is my understanding that the assessment authorized under the Drainage Act is based on the Common Law responsibilities of landowners.  Under the Common Law a riparian owner; that is a person who owns land that abuts a natural watercourse; has the benefits that the watercourse brings; water power, water supply, a discharge point for water collected within the watershed on the riparian land etc., as well as the obligation to accept the damage that results from natural causes; floods, droughts etc.

Lets say that the channel that nature provided for the land in a natural state has capacity “A”.  This channel will flood periodically and will erode periodically depending on the storms and spring flows in the watershed.  Riparian owners have the right to collect surface water from their land that is within the watershed of the natural watercourse and discharge the collected water into the natural watercourse.  So long as the riparian owner exercises that right “reasonably” the owner is not responsible for damage caused to downstream riparian owners.  

If a riparian owner wants to control flooding or erosion resulting from natural flows and the reasonable use of the natural watercourse for drainage by upstream riparian owners, then the riparian owner is responsible for the cost necessary to construct a channel with capacity “B” where B is greater than A.  Channel B will contain the natural flows and reasonable drainage from upstream riparian land within the channel banks and eliminate the problems perceived by the riparian owner.  This is the basis of the benefit assessment in the Drainage Act.  The riparian owner is responsible for passing the natural flow along with reasonable upstream riparian drainage flow.

If non-riparian owners increase the rate or volume of water discharged from their land into a watercourse, or if riparian owners make ‘unreasonable’ use of the drainage provided by the natural watercourse and this increase causes injury to lower lands then these owners are liable to the owners of the lower lands for the injury that they have caused or may cause.  This is the basis of the outlet assessment in the Drainage Act.  Upstream owners who are not riparian and upstream owners who have made “unreasonable use” of their riparian right of drainage are assessed the cost of additional work required to increase the channel capacity to “C” where C is greater than B.  The basis of this assessment is ‘the volume and rate of flow of water artificially caused to flow’ from each property into the watercourse.

Each owner is concerned only with the passage of the water delivered to the upstream property boundary, across the property and then further downstream to a safe outlet.  Therefore, only work on the owner’s property and downstream is chargeable to the property.  To charge a downstream property with any part of the cost of doing upstream work places the downstream property in a position of servitude to the upstream property.

The only exception to the idea that downstream land is not assessed for upstream work is “Benefit by cut off”.  If water that would naturally flow upon and injure lower land is intercepted and directed to a different outlet so that it no longer flows onto this low land, that land is assessed for “benefit by cut off.”  This assessment follows the principle that the downstream riparian owner is responsible for increasing the capacity from A to B.  In this case the end is accomplished by reducing the natural flow volume by cutting off part or all of the natural water so the natural channel does not need to be increased or is increased to a lesser extent.  This difference in cost is the assessed as “benefit by cut off”.  

Assessment under the Drainage Act is not precise.  The cost of determining the natural channel capacity and actual flows artificially caused by each property to accurately establish each individual’s responsibilities is prohibitive.  For this reason assessment guidelines have evolved.  Mr. Todgham’s paper on assessment is considered to be the “textbook” for assessments by those involved in the drainage industry.

The principles outlined above show that:

· There should be no assessment to a property for work done upstream.  

· Owners are not concerned about how the natural flow reaches their property just how it passes through and flows on down to its outlet.  

· Upstream owners, if they choose to alter the natural flows of the watershed, are responsible for the cost of this work and the downstream work necessary to accommodate their actions.

The Drainage Act provides owners with a legal mechanism to accomplish drainage improvement without incurring liabilities for trespass on lower owners property and liability for damages in the future.

The McNabb Drain Township of Ramara

The Referee has detailed in his decision the history of the work in the area and the events that cumulated in the statements of claim against Ramara township, landowners and the contractor who did the 1997 work.

The November 5th, 1999 consent order from Madam Justice Kiteley transferred the civil case from the Superior Court of Justice to the Drainage Referee pursuant to Section 120 of the Drainage Act.

That section states:

120(1) Where an action is brought or is pending and the court in which the action is brought or is pending or a judge thereof is of opinion that the relief sought therein is properly the subject of a proceeding under this Act or that it may be more conveniently tried before and disposed of by the Referee, the court or judge may, on the application of either party, at any stage of the action make an order transferring it to the Referee on such terms as appear just, and the Referee shall thereafter give directions for the continuance of the action before him or her.

120(2) This section applies only where the action is brought within the period limited by this Act for taking proceedings on notice. R.S.O. 1990, c. D.17, s. 120.

In transferring the civil case to the Referee Justice Kiteley acknowledged that the parties “had agreed and acknowledged that the Referee had jurisdiction to consider and adjudicate on all claims and causes of action asserted in the Statement of Claim save and except claims for exemplary and punitive damages.”
The statement of claim by Robwildon asks for:

“A mandatory injunction requiring the Defendants to restore the Plaintiff’s property to the condition in which it existed prior to the drainage works undertaken by or on behalf of the Defendants...” as well as a claim for damages. (December 5, 2001 decision Referee O’Brien page 3)

The statement of claim by Dabis and Kaiser-Reid asks for:

“in addition and/or in the alternative an award of damages, a mandatory order requiring the Defendant to carry out at his own expense the necessary repairs or work as found by this Honourable Court” as well as a claim for damages. (December 5, 2001 decision Referee O’Brien page 4)

The 1997 work of McCarthy Land Drainage was not done under the authority of Section 3 or 4 of the Drainage Act.  

Since the work had not been undertaken under any authority of the Drainage Act, and since there was no consideration given to the limitations set out in section 120(2) and since the Court reserved to itself the issue of exemplary and punitive damages, the order of Justice Kiteley has to rest on the phrase “may be more conveniently tried before and disposed of by the Referee”.  So, we have a civil action for damages placed before the Referee for adjudication.  

On the 26th day of April 2000 the Referee considered a motion from Ramara township “for an order that an engineer be appointed by the township for the purpose of examining the area requiring drainage and reporting to the Referee the findings pursuant to Section 8(1) of the Drainage Act…”.

The first numbered paragraph of Referee O’Brien’s May 26th, 2000 order states:

“IT IS ORDERED that an Engineer be appointed by the Township or Ramara for the purpose of examining the area requiring drainage and for the purpose of preparing a Drainage Report.”

Of note in this motion and order is that, while the motion asked for an engineer to report under Section 8(1) of the Drainage Act to the Referee, the Referee’s order makes no reference to the Drainage Act – only to a Drainage Report.  The term “Drainage Report” is not defined in the Drainage Act nor does it appear anywhere in the Drainage Act.  Drainage reports are done regularly for many purposes other than a report as set out in Section 8(1) of the Drainage Act. The fact that a drainage report was ordered by the Referee does not necessarily mean that the report is authorized under the Drainage Act or any other statute.  

Subsequent proceedings by the Referee cumulated in his December 5, 2001 order (page 35) that the municipality “pass a by-law adopting its provisions with respect to design.  The matter of allowances and assessments to be determined at a hearing scheduled for December 18 and 19, 2001.” Again it is significant to note that the Referee did not order the municipality to pass a by-law under the provisions of the Drainage Act – just that the municipality pass a by-law.

In my opinion the order of the Referee does not state that Mr. Smart’s report or By-Law 2002.64 are to be under the Drainage Act.  

I do not know why the Referee went through all of the verbiage of the decision talking about and praising the Drainage Act and then not specify that the municipality was to appoint an engineer to report in accordance with Section 8(1) as requested by the motion brought by the municipality and further why did he not specify that the by-law was to be passed under the authority of the Drainage Act.  

In my opinion the municipality erred in bylaw #2002.64 where it states that “Whereas the Drainage Referee ordered the Council of the Township of Ramara to appoint an Engineer for the purpose of preparing a Drainage Report in accordance with the provisions of the Drainage Act R.S.O., 1990, Chapter D.17 (the Drainage Act) to resolve a matter of drainage improvements to the former McNabb Award Drain affecting the following lands and road (the area);…”.  Unless there is an order from the Referee differing from the December 5, 2001 decision the plain language of the order indicates that the Referee has not issued such an order.

Compliance with the Requirements of the Drainage Act by the May 15, 2001 Report of Ken Smart 

The first line of Mr. Smart’s report states that it is written to comply with Section 8(1) of the Drainage Act.  

COMPLIANCE WITH SECTION 8(1)

Section 8(1) of the Drainage Act is as follows:

8(1) Where the council of the initiating municipality has decided to proceed with the drainage works described in a petition, the council shall by by-law or resolution appoint an engineer to make an examination of the area requiring drainage as described in the petition and to prepare a report which shall include,

 (a) plans, profiles and specifications of the drainage works, including a description of the area requiring drainage;

 (b) an estimate of the total cost thereof;

 (c) an assessment of the amount or proportion of the cost of the works to be assessed against every parcel of land and road for benefit, outlet liability and injuring liability;

 (d) allowances, if any, to be paid to the owners of land affected by the drainage works; and

 (e) such other matters as are provided for under this Act.

To comply with Section 8(1)(a) the report would have to contain “… a description of the area requiring drainage”.  The May 15, 2001 report from K. Smart Associates Limited, signed and sealed by K. A. Smart does not describe the area requiring drainage either in the verbiage of the report or on the plans included with the report.

In the history of the drainage of the area Mr. Smart makes reference to the McNabb Award Drain.  Nowhere is there mention made of a drain constructed under a by-law authorized by the Drainage Act or a predecessor of the Drainage Act.  Therefore Section 74 and Section 78 do not apply to this work.

Section 74 states:

74. Any drainage works constructed under a by-law passed under this Act or any predecessor of this Act, relating to the construction or improvement of a drainage works by local assessment, shall be maintained and repaired by each local municipality through which it passes, to the extent that such drainage works lies within the limits of such municipality, at the expense of all the upstream lands and roads in any way assessed for the construction or improvement of the drainage works and in the proportion determined by the then current by-law pertaining thereto until, in the case of each municipality, such provision for maintenance or repair is varied or otherwise determined by an engineer in a report or on appeal therefrom. R.S.O. 1990, c. D.17, s. 74.

Section 78 states:

78(1) Where, for the better use, maintenance or repair of any drainage works constructed under a by-law passed under this Act or any predecessor of this Act, or of lands or roads, it is considered expedient to change the course of the drainage works, or to make a new outlet for the whole or any part of the drainage works, or to construct a tile drain under the bed of the whole or any part of the drainage works as ancillary thereto, or to construct, reconstruct or extend embankments, walls, dykes, dams, reservoirs, bridges, pumping stations and other protective works as ancillary to the drainage works, or to otherwise improve, extend to an outlet or alter the drainage works or to cover the whole or any part of it, or to consolidate two or more drainage works, the council of any municipality whose duty it is to maintain and repair the drainage works or any part thereof may, without the petition required in section 4 but on the report of an engineer appointed by it, undertake and complete the drainage works as set forth in such report.

Note the requirement for the existence of a work constructed under a by-law as a condition for both of these sections to apply.

According to the history in Mr. Smart’s report no previous drainage work under by-law existed in the area affected by the McNabb Award drain.  So, the only provision of the Drainage Act that would allow for the construction proposed in Mr. Smart’s report is a petition under Section 4 of the Act.  Section 4 states:

4(1) A petition for the drainage by means of a drainage works of an area requiring drainage as described in the petition may be filed with the clerk of the local municipality in which the area is situate by,

(a) the majority in number of the owners, as shown by the last revised assessment roll of lands in the area, including the owners of any roads in the area;

(b) the owner or owners, as shown by the last revised assessment roll, of lands in the area representing at least 60 per cent of the hectarage in the area;

(c) where a drainage works is required for a road or part thereof, the engineer, road superintendent or person having jurisdiction over such road or part, despite subsection 61 (5);

(d) where a drainage works is required for the drainage of lands used for agricultural purposes, the Director.

Under the Drainage Act, the area requiring drainage is first set out by the petitioners.  Once the council of the local municipality has decided to accept the petition and appoint an engineer under the Drainage Act to respond to the petition; then the first duty of the engineer is to determine the area requiring drainage and determine if the petition is sufficient to start a work under the Act. 

9(2) At the on-site meeting, the engineer shall,

(a) determine the area requiring drainage;

(b) determine whether the petition complies with section 4 for the area requiring drainage; and

(c) where the engineer is of opinion that the petition fails to so comply, establish the requirements for a petition to comply with section 4.
In his report Mr. Smart does not determine the area requiring drainage or state that the petition complies with the requirements of Section 4.  Therefore, in my opinion, the May 15, 2001 report from K. Smart Associates Limited does not comply with the requirements set out in Section 8(1)(a) of the Drainage Act in that it does not set out the area requiring drainage nor state that the petition for the work is valid.

COMPLIANCE WITH SECTION 15

Section 15 is as follows:

15. Subject to section 32, every drainage works constructed under this Act shall be continued to a sufficient outlet. R.S.O. 1990, c. D.17, s. 15.

Section 1 defines a sufficient outlet as:

“sufficient outlet” means a point at which water can be discharged safely so that it will do no damage to lands or roads; (“sortie appropriée”)

Section 32 is as follows:

32. Where, in the opinion of the engineer, the cost of continuing a drainage works to a sufficient outlet or the cost of constructing or improving a drainage works with sufficient capacity to carry off the water will exceed the amount of injury likely to be caused to low-lying lands along the course of or below the termination of the drainage works, instead of continuing the works to such an outlet, or making it of such capacity, the engineer may include in the estimate of cost a sufficient sum to compensate the owners of such low-lying lands for any injuries they may sustain from the drainage works, and in the report the engineer shall determine the amount to be paid to the owners of such low-lying lands in respect of such injuries. R.S.O. 1990, c. D.17, s. 32.

Section 11 of the Drainage Act sets out the duties of the engineer as follows:

11. The engineer shall, to the best of the engineer's skill, knowledge, judgment and ability, honestly and faithfully, and without fear of, favour to or prejudice against any person, perform the duty assigned to the engineer in connection with any drainage works and make a true report thereon. R.S.O. 1990, c. D.17, s. 11.

In his May 15, 2001 report Mr. Smart recommends continuation of the drain to the downstream side of the boat slip on the Kaiser-Reid property at Lake Simcoe.  “The work … will extend from the edge of Lake Simcoe up to the CNR following the original award drain route in part plus …” At this point in the process Mr. Smart has decided that the work must go all the way to Lake Simcoe to establish a sufficient outlet for the project described in the report.  There is no authority in the Act for him to continue work downstream from a sufficient outlet. (See Page 55 Proctor).  

At page 27 of the report in his discussion of the result of the hydrologic model Mr. Smart indicates that the channel on the Kaiser-Reid property, Ramara Road 47 and Lakeshore Drive “are almost able to pass the calculated 100 year flows”. 

This report was the subject of a hearing before the Referee June 24 – 28, 2001 continuing November 1 and 2, 2001.  At this hearing Kaiser-Reid and Dabis objected to the extension of the drain through the watercourse on their properties.  During the June sitting the Referee directed the engineer to address the termination point of the drain in a discussion paper.  In the discussion paper dated July 11, 2001, at page 2, Mr. Smart appears to favour the opinions of Dabis and Kaiser-Reid by allowing their wish not to be included as part of the project to overrule his previous opinion that the work had to be extended to Lake Simcoe “to give these owners some measure of protection and assistance in the future and to ensure that an outlet always exists…” [Page 2, paragraph under the title labeled a)].  Mr. Smart goes on to say that he has now reviewed the literature discussing allowances under Section 32 and concluded “that allowances should only be paid pursuant to Section 32 if it is determined that any increased flow from the drainage system causes additional damages” (Page 2 last paragraph). At page 3 Mr. Smart states “I do not feel that the flows will be sufficiently increased that additional damages will be sustained.  Accordingly I am not recommending any allowances pursuant to Section 32.” 

Note that first Mr. Smart recommended inclusion in the project a channel that by his own report could almost pass a 100-year storm.  Then when the owners objected he did not provide any technical justification for his recommendation to continue the drain to the Lake but rather eliminated this work from the project.  Mr. Smart did not provide any technical justification for the change in project recommendation either.

I am unable to arrive at a conclusion about compliance with Section 15 of the Drainage Act due to the conflicting recommendation in the original report and the amended report.  In my opinion both recommendations cannot be correct at the same time yet both are clearly the opinion of Mr. Smart.

COMPLIANCE WITH SECTION 29, 30 AND 31

At Page 14 of Addendum No. 1 Mr. Smart provides for allowances to the D. Dabis and C. Kaiser-Reid properties, among others.  D. Dabis is allowed $300 under Section 29, $250 under Section 30 and $1500 under Section 31 while C. Kaiser-Reid is allowed $1500 under Section 31.   Section 29, 30 and 31 are as follows:

29. The engineer in the report shall estimate and allow in money to the owner of any land that it is necessary to use,

(a) for the construction or improvement of a drainage works;

(b) for the disposal of material removed from drainage works;

(c) as a site for a pumping station to be used in connection with a drainage works; or

(d) as a means of access to any such pumping station, if, in the opinion of the engineer, such right of way is sufficient for the purposes of the drainage works,

the value of any such land or the damages, if any, thereto, and shall include such sums in the estimates of the cost of the construction, improvement, repair or maintenance of the drainage works. R.S.O. 1990, c. D.17, s. 29.

30. The engineer shall determine the amount to be paid to persons entitled thereto for damage, if any, to ornamental trees, lawns, fences, lands and crops occasioned by the disposal of material removed from a drainage works and shall include such sums in the estimates of the cost of the construction, improvement, repair or maintenance of the drainage works. R.S.O. 1990, c. D.17, s. 30.

31. Where an existing drain that was not constructed on requisition or petition under this Act or any predecessor of this Act is incorporated in whole or in part in a drainage works, the engineer in the report shall estimate and allow in money to the owner of such drain or part the value to the drainage works of such drain or part and shall include such sum in the estimates of the cost of the construction, improvement, repair or maintenance of the drainage works. R.S.O. 1990, c. D.17, s. 31.

The channel on the upper portion of the Dabis property was included in the original McNabb Award in 1903.  Therefore it is an existing drain constructed under a requisition under the Ditches and Watercourses Act, which is a predecessor of the Drainage Act.  This is the only portion of work incorporated on the Dabis property.  In my opinion, an allowance to Dabis is not authorized under Section 31 of the Drainage Act.  

There is no part of the channel on the Kaiser-Reid property incorporated into the work.  In my opinion, there can be no allowance for this property under Section 31 of the Drainage Act. 

Mr. Smart has provided an allowance under Section 29 to Dabis, presumably for damages to land used for the construction of the 181m of drain on this property.  The estimate of the work on this section amounts to $500.  Since Mr. Smart specifies that this work is to be done by hand cleaning (Page 4 of Addendum report – “It is recommended that this portion be hand cleaned at time of construction where necessary”) it is difficult for me to understand how $300 of damages to land will be done to the land by persons walking on it or driving across with a farm tractor and wagon as set out in the specification at page SP-2.  A further $250 for damage to lands and crops as a result of disposal of hand-cleaned material from this channel is provided under Section 30.  Note that the allowance for damages done to land and crops exceeds the estimated cost of the work by 10%.  However these allowances are a matter of opinion and if appealed Mr. Smart would have to provide the rational for how they were calculated.

In my opinion, the report does not comply with Section 31 for either the Dabis or the Kaiser-Reid properties in that allowances are provided when no work that was not constructed under a predecessor of the Drainage Act is incorporated into the drainage works.

ASSESSMENT FOR BENEFIT

The authority to assess for benefit, injuring liability (injury) and outlet liability (outlet) is set out in Section 21 of the Act as follows. 

21. The engineer in the report shall assess for benefit, outlet liability and injuring liability, and shall insert in an assessment schedule, in separate columns, the sums assessed for each opposite each parcel of land and road liable therefor. R.S.O. 1990, c. D.17, s. 21.

Note that Section 21 uses the imperative word “shall”.  The engineer shall assess for benefit, outlet and injuring liability.  These are the assessments authorized against lands.

22. Lands, roads, buildings, utilities or other structures that are increased in value or are more easily maintained as a result of the construction, improvement, maintenance or repair of a drainage works may be assessed for benefit. R.S.O. 1990, c. D.17, s. 22.

In his report Mr. Smart has included no work on the Kaiser–Reid property and 181m of work on the upstream side of the Dabis property.  At page 14 of the decision the Referee states:

“Mr. Smart reviewed the various assessments, indicating that he had assessed the downstream owner, Kaiser-Reid, both benefit and outlet assessment, which totaled approximately $7,000.00, notwithstanding that the municipal drain as proposed no longer extends through their property and further that they were on the downstream end of the outlet.  As far as benefit assessment was concerned, Mr. Smart maintained that the parties were within the watershed and liable to be assessed for benefit, pursuant to Section 22 of the Drainage Act because their lands did benefit in that they were more easily maintained as a result of the construction, being protected from excess flooding.”

Mr. Smart makes a similar argument for assessing the Dabis property for Benefit.  

Assessment for benefit is qualitative and based on the judgment of the engineer.  Two engineers could review the same project, arrive at different proportions to assess for benefit, and both could be correct.  

I disagree with Mr. Smart on the issue of assessing downstream owners a benefit assessment for work done upstream except where the flow is cut off entirely and diverted to an alternate outlet.  In my opinion upstream work that merely limits the rate of flow not diverting the flow is a method available to the upstream owners to limit their exposure to downstream outlet costs.  It matters not to the downstream owner how the water arrives since the upstream owner is responsible for the cost of safe passage of the water artificially caused to flow.  

Mr. Smart says that the Kaiser-Reid property is within the watershed.  It is not within the watershed of the proposed McNabb Drain.  It is downstream of the termination of the McNabb Drain as described in Mr. Smart’s May 15, 2001 report as amended.  If Kaiser-Reid receives benefit from work upstream from it so does all the adjoining properties along the shore of Lake Simcoe.  These lands are not assessed.

In my opinion assessing the Dabis and Kaiser-Reid properties for benefit because the upstream landowners did something to limit the rate and volume of flow from their land into the channel and down to these two properties is contrary to the common law basis of the assessments in the Drainage Act.  The practical effect of this decision is to place downstream property owners in a position of servitude to upstream landowners.

At page 39 of the report Mr. Smart lists what, in his opinion, the project has done/will do for the Dabis and Kaiser-Reid properties.  Some of these are listed again in Addendum 1 at page 12.  In both lists the follow statements appear:

· Water quality will be improved by fencing cattle access areas and by seeding new banks

· Water quantity controlled through construction of new storm water management facilities.

Under the Common Law, as well as Statute Law, owners are not allowed to pollute water.  If the lack of fencing at cattle access points along this channel is causing the water quality to be impaired it is the responsibility of the land owner to look after this.  Work has been done in the upper watershed of the McNabb Drain – lands are cleared and tile drained, roads built, ditches dug, buildings erected etc.  The flow is not natural flow.  Owners are responsible for the water collected on their property and discharged downstream.  While Mr. Smart is correct that storm water management can reduce flows for storms up to the size of the design storm for the management work, inferring that this is a benefit for the downstream lands is an attempt to transfer downstream the responsibility of the upstream owners.

Following Mr. Smart’s arguments, when the municipality starts to develop the industrial park located in the upper watershed and is required to implement storm water quality and quantity measures to obtain the necessary approvals, the downstream owners will be forced to pay part of the cost of the development of this land.

ASSESSMENT FOR OUTLET

Section 23 of the Drainage Act sets out the requirement for assessment for outlet liability (outlet) as follows:

23(1) Lands and roads that use a drainage works as an outlet, or for which, when the drainage works is constructed or improved, an improved outlet is provided either directly or indirectly through the medium of any other drainage works or of a swale, ravine, creek or watercourse, may be assessed for outlet liability.

23(2) If, from any land or road, water is artificially caused by any means to flow upon and injure any other land or road, the land or road from which the water is caused to flow may be assessed for injuring liability with respect to a drainage works to relieve the injury so caused to such other land or road.

23(3) The assessment for outlet liability and injuring liability provided for in subsections (1) and (2) shall be based upon the volume and rate of flow of the water artificially caused to flow upon the injured land or road or into the drainage works from the lands and roads liable for such assessments.

Note the requirements that the land or road has to use the drainage works as an outlet or receive an improved outlet as a result of the construction.  Also note that the basis of the assessment.  Section 23(3) states the assessment “shall be based upon the volume and rate of flow of the water artificially caused to flow upon the injured land or road or into the drainage works from the lands and roads liable for such assessments”.  

No water flows from the Kaiser-Reid properties into the McNabb Drain as described in Mr. Smarts may 15, 2001 report, as amended.  In fact drawing 2 shows the downstream terminus of the McNabb Drain is at elevation approximately 224.5m while the upstream side of the Kaiser-Reid property is at elevation approximately 220.5.  The water on the upstream boundary of Kaiser-Reid has to be at least 4m deep before it would touch the McNabb drain channel.  Since no water can possibly flow from the Kaiser-Reid property into the drainage works there is no basis in the Drainage Act for an assessment for outlet on this property.  

While drainage from the Dabis property flows into the McNabb Drain near its terminus this water could equally well flow into the watercourse downstream of the McNabb Drain.  It is common practice for the most downstream property on a drain not to be assessed for outlet or to receive a nominal assessment for outlet.  This property already has the advantage of a sufficient outlet without the need of the work under the Drainage Act.  

In my opinion, the report does not comply with Section 23 for the Kaiser-Reid property.  Whether it complies for the Dabis property is a matter of debate.

COMMENTS ON PROCESS

In 1997 an open channel was constructed in the upper portion of the McNabb Award Drain in the Township of Ramara.  The Municipality, Standard Industries, Ike Meyers and Joseph Harrigan, paid the contractor, McCarthy Land Improvement, for this work. Two separate civil suits claiming damages were filed.  These two suits were brought before Madame Justice Kiteley and subsequently transferred to the Referee for adjudication.  The Referee ordered that interim repair work be done and that a drainage report be prepared.  The municipality interpreted this order as an order to appoint an engineer to prepare a report complying with Section 8 of the Drainage Act.  Mr. Ken Smart, P. Eng., prepared a report dated May 15, 2001 wherein he states on the first line “this report has been prepared pursuant to Section 8(1) of the Drainage Act.”  Several hearing days were consumed with discussion on the content of this report and the assessments against lands that are contained in this report.  In a decision dated December 5, 2001 the Referee states “Having heard the evidence, listened to the submissions of Counsel, the Drainage Referee concluded that the Drainage Report of May 15, 2001 should be approved as amended and that the municipality for the Township of Ramara should proceed to pass a by-law adopting the provisions with respect to design.  The matter of allowances and assessments to be determined at the hearting scheduled for December 18 and 19 2002”.  In a decision dated June 14, 2002 the Referee modifies some of the proposed assessments and confirms others but makes no order on what is to happen with these assessments.  

One modification to the assessments ordered by the Referee raises an interesting principle.  The Referee finds that the Kaiser-Reid property and Dabis property benefit from the work and are properly assessed both benefit and outlet into the work yet states that “The Kaiser-Reid and Dabis properties should not be included in the Schedule for maintenance and the Schedule must accordingly be amended”.  How can a property benefit, as defined in the Drainage Act, from the construction of a work and yet not contribute to the maintenance of the work so the benefit already received is continued?  How can a property be responsible for an improved outlet at the time of construction but then have no responsibility for maintaining that improved outlet?  In my opinion they cannot benefit and receive improved outlet from construction and then not receive the continuation of these improvements when the work is maintained.

I agree with the Referee that the Drainage Act provides a flexible framework for resolving drainage disputes.  However the Drainage Act has significant implications for property and taxation rights and contains safeguards for landowners to protect them from abuse.  The Act allows for the expropriation of land to be used as part of the drain without the need of going through the justification and process of the Expropriations Act.  The Act states that the rates imposed are deemed to be taxes and the provisions and penalties for non-payment of taxes apply.  The Act over rules some Common Law rights and obligations.  These are powerful provisions.  Every decision point in the Act has an appeal to an independent third party, either the Tribunal, on issues of design or assessment, or the Referee and the Courts for appeals on process and law.  If these procedures are not followed the Act is open to abuse.

There are only three ways to start a project under the Drainage Act – by agreement under Section 2, by requisition under Section 3 and by petition under Section 4.  An Agreement Drain must contain a statement on how the owners agree that maintenance is to be performed.  Once a drain has been created under either Section 3 or Section 4 the municipality is charged with the responsibility for maintenance of the work and the affected lands are charged with the duty of paying the cost of maintenance.  A drain constructed under Section 3 or 4 can be improved under Section 78 if the municipal council deems it necessary, without the requirement of further notice from the landowners, but only if the municipality obtains a report for the proposed work and adopts that report in accordance with the procedures of the Act.  

Where a situation arises that requires work to be done prior to all of the procedures set out in the Act being completed Section 124 allows the Minister to declare an emergency situation so that this work can be legally done within the context of the Act. 

Section 124 states:

124. Where the Minister declares that an emergency exists, the council of a municipality may authorize emergency work under this Act before obtaining and adopting an engineer's report. R.S.O. 1990, c. D.17, s. 124.

Where a drain is necessary for agriculture purposes the Director appointed by the Minister for the purposes of the Act has the authority to sign a petition under Section 4.

If a municipality refuses to maintain a drain Section 79 allows an affected landowner to apply to the Court for an order compelling the municipality to maintain the drain.  This section also allows the landowner to claim for damages sustained after the notice to put the drain in repair has been filed and sufficient time passed without action by the municipality.  

All of these items point to the flexibility that the Act provides and the power the Act exercises over property rights.

In the case of the McNabb drain the municipality proceeded with the apparent understanding that the Referee had ordered that a report be prepared to comply with Section 8 of the Drainage Act and further that the Referee had also ordered the municipality to adopt that report under the authority of the Drainage Act.  As of September 21, 2002 the municipality has issued a call for tenders for construction.  There is no petition from the landowners; there is no petition from the Director and no petition from the Road Superintendent.

Section 106 sets out the jurisdiction and powers of the Referee as follows:

106(1) The Referee has original jurisdiction,

(a) to entertain any appeal with respect to the report of the engineer under section 47;

(b) to determine the validity of, or to confirm, set aside or amend any petition, resolution of a council, provisional by-law or by-law relating to a drainage works under this Act or a predecessor of this Act;

(c) to determine claims and disputes arising under this Act, including, subject to section 120, claims for damages with respect to anything done or purporting to have been done under this Act or a predecessor of this Act or consequent thereon;

(d) to entertain applications for orders directing to be done anything required to be done under this Act;

(e) to entertain applications for orders restraining anything proposed or purporting to be done under this Act or a predecessor of this Act; and

(f) over any other matter or thing in relation to which application may be made to him or her under this Act.

106(2) Subject to section 101, the Referee has jurisdiction to hear appeals from any decision or order of the Tribunal and for such purpose may make any order that the Tribunal might have made and may substitute his or her opinion for that of the Tribunal.

106(3) The Referee has jurisdiction to entertain and dispose of any interlocutory application relating to any matter otherwise within his or her jurisdiction and his or her order thereon is final.

106(4) The Referee has power to determine all questions of fact or law that it is necessary to determine for the purpose of disposing of any matter within his or her jurisdiction and to make such decision, order or direction as may be necessary for such purpose. R.S.O. 1990, c. D.17, s. 106.

In my opinion there is no authority in the Drainage Act for the Referee to order that a report for the construction of a new drain (including storm water management facilities) be prepared under the authority of the Drainage Act.  While the Referee does have the authority to determine the validity of a petition there must be a petition for the Referee to consider.

Summary of the Process

In 1997 Mr. McCarthy of McCarthy Land Drainage installed tile drainage on the farms of Ike Myers and Joseph Harrigan in Ramara Township.  He then proceeded to dig a ditch to provide an outlet for these tile systems.  This new ditch is over twice the size of the McNabb Award Drain and it crosses onto the properties of downstream landowners.

This work was paid for by the Township of Ramara, Ike Myers, Joseph Harrigan and Standard Industries.  It is claimed that this ditch caused the flow in the downstream natural channel to increase and drastically erode the channel as well as deposit sediment in ponds, in a marina and on the beaches of Lake Simcoe.

After attempts to negotiate a solution with the Township of Ramara, civil suits started seeking, among other things, an order to repair the damages incurred. The civil suits were referred to the Referee in 1999.  The Referee promptly directed the appointment of an engineer to prepare a "Drainage Report".  This was done by the Municipality and many days of hearing were conducted while the Referee examined the report, ordered changes to the report and finally ordered the municipality to adopt the report, so far as design is concerned, in a provisional by-law.  The municipality has adopted the report with a by-law, called tenders and construction has started during the week of October 7, 2002).

There is no petition on record from landowners or the municipality or anyone else to authorize the work.

The engineer’s report adopted as part of the By-Law does not comply with Section 8, 23, 31.

The Referee does not have the authority in the Drainage Act to order a report for the construction of a new drainage work.

The practical effect of the process used by the Referee in adjudication of the claims referred by Justice Kiteley is that, while the original suit involved only Kaiser-Reid, Dabis, Robwildon, the Municipality of Ramara, Standard Industries, Ike Myers, Joseph Harrigan and McCarthy Land Improvement, the solution enacted by municipal by-law involves 37 different landowners including the CNR, MTO, and the County of Simcoe.  These owners are being taxed under a by-law purported to be authorized by the Drainage Act without the safeguards and appeals to the appropriate bodies that are set out in the Act being followed.

Respectfully submitted this 8th day of October 2002.

J. R. Johnston
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